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We deem it proper to call the attention

of the court to the fact that the petition for

rehearing is not supported by Certificate of

Counsel that in his judgment it is well found-

ed and that it is not interposed for delay, as

is required by Rule 29 of this court.

The opening sentence of the petition for

rehearing refers to an error in the opinion.



No such error is pointed out, and we have

not been able to discover any.

On the top of page 3 of the petition for

rehearing, appellant states that the court

holds that a minority of all the shareholders

may amend the charter, and not only increase

the limit of debt that may be incurred, but

also change the provision as to the personal

liability of the shareholders. The court did

nothing of the kind. It upheld the several

amendments that were made in pursuance of

Article XVIII of the Articles of Incorpora-

tion, which is set forth on page 33 of the

printed transcript, and reads as follows:

"These Articles of Incorporation can

only be amended by the shareholders at

a regular annual election, or at a special

election called for that purpose. No pro-

posed amendment shall be submitted to

the shareholders until it shall have first

received the approval of two-thirds of

the members of the council, at a regular

or duly called session thereof, nor shall

any such proposed amendment be so sub-

mitted until it shall have been published

in full at least once in each week for four

consecutive weeks in at least three news-

papers published and of general circula-

tion within the territory described in



Article I V of these Articles, the last of

which such publication shall be not less

than ten nor twenty clays before such

election."

It appears Prom pages 38 to 42 of the

transcript that on January 4, 1923, the 29th

of July, 11)24, and the 8th of May, 1928,

amendments were adopted each authorizing

an increase of corporate indebtedness, the

last one being the amendment attacked in

this case. All of these amendments were sub-

mitted to the shareholders in strict compli-

ance with said Article XVIII, and that at

the elections a majority of all the shareholders

voted, but those voting in favor of the amend-

ments were less than a majority of all of the

shareholders. In each instance the amend-

ment was carried by a vrry decisive majori-

ty of those voting. The amendments were

thus carried in accordance with the familiar

rule that where the vote required is not speci-

fied, a majority of those voting governs.

On
] age 1 of the petition for rehearing, it

is said that Article XIX of the articles of

incorporation was not complied with, and

hence the statute adopted by the State Legis-

lature on February L3, 1923, authorizing an



increase of the corporate indebtedness was

never adopted. However, it appears from

pages 38 to 43 of the transcript, that the

amendment adopted January 4, 1923, was

adopted in contemplation of the enactment

of some such law, and the amendment adopted

on the 29th day of July, 1924, and the amend-

ment adopted on the 8th day of May, 1928,

expressly took advantage of the provision

authorized by said Act of February 13, 1923.

All three of these amendments were submit-

ted in accordance with the requirements of

Article XIX and received a much greater

vote than was required by said Article.

Counsel for appellant maintains that be-

cause the proposition for which the share-

holders voted did not expressly declare that

they were to adopt the law it was not effec-

tive For that purpose. This contention can-

not be maintained. The Supreme Court of

Arizona in the Orme case, and in the Citrus

Growers Development Company case pointed

out that the procedure was proper and ef-

fective. This court has followed those deci-

sions in its opinion in this case.

On page 5 of the petition For rehearing it

is asked, "How was the contract changed?"



The answer is, the contract was not changed.

The original contract provided for amend-

ments in pursuance of the original Articles

of Incorporation and in accordance with that

provision such amendments have been made

to the end that the purposes of the Associa-

tion may be more fully accomplished.

On page (> of the petition for rehearing,

appellant says that in 1917 there was no con-

templated debt save that assumed to the Uni-

ted States. It was contemplated when the

corporation was organized in 1903 that it

would eventually operate the Salt River Proj-

ect, and the powers given were broad enough

to include the operation of that project in

every legitimate way. The indebtedness that

has been created with this end in view and

for the purpose of accomplishing the very

purpose of its creation.

On page 8 of the petition for rehearing,

appellant quotes From the syllabus of G-arey

v. St. Joe Mining Co., 91 Pac. 369, to the ef-

fect that an amendment attempting to make

uon-ac able full paid capital stock sub-

ject t< ssmeiit affects the contractual re-

lations of the stockholders among themseh

We do not question this decision. Bu1 it was



pointed out in our brief and by this court in

its opinion that the original articles of in-

corporation authorized assessments. Such be-

ing the case, an amendment in pursuance of

the articles of incorporation modifying those

provisions is necessarily valid.

On page 9 of the petition for rehearing,

appellant calls attention to the fact that the

lew of the assessments attacked in this case

was expressly approved by the shareholders

at the election, and states than this was un-

necessary. We agree with this, but in a co-

operative organization it often becomes ad-

visable to refer to the shareholders matters

that could have been disposed of by the

Board of Directors. It was necessary to sub-

mit the proposed increase of indebtedness to

the shareholders. The levy of the assessments

to repay the indebtedness was submitted at

the same election.

At the bottom of page 9, and the to]) of

page 10 of the petition for rehearing, appell-

ant refers to the present statute of Arizona

authorizing increasing or decreasing of cap-

ital stock or amending articles of incorpora-

tion. This has nothing to do with the con-

tract between the shareholders of the Salt



River Valley Water Users 1 Association, cre-

ated upon the organization of the corporation

in 1903. At that time there was no provision

in the state law for amending the articles of

incorporation with reference to the corporate

indebtedness. Consequently, the articles of

incorporation made provision therefor and

said articles have repeatedly been amended

in accordance with said provision. The au-

thorization of the increase of the indebted-

ness was in accordance with a state statute

in force at the time when such indebtedness

was authorized.

The petition for rehearing is wholly with-

out merit. This court overlooked nothing in

its original opinion. Everything that is in

the petition for rehearing was in appellants'

original brief, and has been determined

against appellants. We are filing this answer



8

thereto only because we feel that it may help

the court to more readily ascertain the lack

of any substance in the petition for rehear-

ing.

Respectfully submitted,

WALTER BENNETT,

.7. L. GUST,

F. O. SMITH,

F. W. ROSENFELD, L
L

->

Attorneys for Appellee.


